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Order-In -Appeal and date 28.03.2024
"QTRd"fcp-mTf<TT/ 2f7 sria@, sgaa (arft)(11") Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) sarias4 a6l2fa]
04.04.2024Date of Issue

Arising out of Order-In-Original No. 430/DC/Puransingh /Div-8/A'bad-
(e) South/PMT/2022-23 dated 21.03.2023 passed by The Deputy Commissioner

(Tech.), CGST, Ahmedabad South.

340@iafa 77 it ua / M/s. Puransingh B Rajput,
(a) Name and Address of the F-8, Khodiyarnagar, Opp. Vasna Police Choki,

Appellant Vasna, Ahmedabad-388640

#l& rfaz fr-st?gr a siatsrlamar 2 at ag<rs?gr k ft zrnfnfa fl aarg mga
srf@art#t rft srargtrwrlargrmGar, ar flemgrhf@sa gtmarl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) la aaraa ga sf@fa, 1994 Rt tr saaf aag mgRta?gala art cf?t
s-qr eh rrcg#h siasiagrerur 3naaa sf +Ra, stdal, Ra +iarl, ztsa fear,
tftif, slaa {tr saa, iremi, &f@cf: 110001 #t #ft sfrarfea :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
· Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in ·a
warehouse.

(a) sraeharzht ag zryr faffaaarr green+a raw
3gr<a gt«a#fazeairs#arzf#ftug Tr
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are'

.,.exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(T) sif@a sqra #st sraa green k pram hf sits4et kfzmr ftn??ha±sr stz
mu qi far a gar@a rga, sft a rt -crrfta- atawar at i fa sf2fan (t 2) 1998
mu 109 rr fa fa rgz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. ·

(2) ~ '3,91 c.F-1 9Fcfi" (3flfu;i- ) H 4½ 1c101, 2001 afr 9 a siasfa Fcl f.?lR!'! ~~ni1s<lT~-8 it en-
1fail , )fa star a uf ams fa feata fam fa-?gr u# sf sngr Rt tzt
fat h rr 3a zaar far sr arfeqt sk arr arar < #r er lf k iaf mu 35-~ it
faff?a #r ah =arraqhrr€tr-6art ft fa R3ftarfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 mont..h.s from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@aa sear arr gt iar zas u# ara sq? ar3a 2tat su 20o/- ft rat Rt
\!JTQ," sit sgi jar4n vnare statgr at 1000/- ~ 1:filtf~#~I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gr«a, hr{tr sq1ar gr4var aJ cf1 ffi 4~%°"SITT("~:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4Rhr agraa g[ea sf@fa, 1944 #t tr35-~/35-~% 3TTJ1Rr :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) -il'ffiM f€l -t aRha aarg sgar eh star Rt afh, sft amt t ft gr4,a
graa ea viata zrf)fa atnf@ear (fez) RR7 4fen flt Rfar,zarara 2nd 1ffiTT,

il§fllffi ~. 3TTf{cfT, N<..tl(rf1;1:z, d!Qfl~lill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribun~ shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.l,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of a.i.-i.y nominate public
sector bank of the place where the bench of any nominate public se :te-r-- . k of the

ad Va 3place where the ·bench of the Tribunal is situated. r aw.,
-7so° %6%
s$ 2Ma c4e. toity 
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(3) sf<rarer ia{srgiiata?ta ? at r@lan stan aft #re mr ratsud
?;if i)- fr sar arfe <a as kztk gg ft fcli- Rm i:mt ffl i)- rn h fg rnfeenfacfl«14
aatanf@nawr Rt ua aft nr atat#t ca sac fatstar?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notvvithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may

. be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Tri4 ca sf@fa 1970 zrr «iif@ea Rt~-1 % 3TTflfu f.tm-rnr ~~ ~
rear r err?gr zrenfenfa f ofa sf@at a#gra p2ta Rt ua 4Raus6 .50 #f 91T .-414104
gr«eea feaz«mrgrafeg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sr sir if@eami fias #aa fa#i #r st ft sn srafa far star st 00
green, hat 3araa green vihara sf7a rf@raw(affafe) fr, 1982 ffeaz
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gee, hat sqrar green qiat sfl rntf@aw (fee) pa nf afta
it cfidoi.!l--li~, (Demand)~~ (Penalty) 91T 10% pf srr #atsfarf 2l grain, sf@2aaq sT

10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

at3at grec4st haraa 3TTflfu, !?rrfm;r~cficrolj"# zyr (Duty Demanded) I
(1) is (section) 1 lD%%cf f.tmftcruftr;
(2) far +aa +@z hfezR af?2r ;
(3) +z #fezfit#6hazerafg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~ 3TR~T % >ITTt srfl nf@aw ?#qr sgt green srzrar gasrau fa cf IR ct ti GT -miT ~~green 10% garr sitsgf kaa awe falR4a gt aaash10% garr fl sr raft2
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F. No. GAPPL/COM/STP/4810/2023

ORDER-IN-APPEAL

The present appeal has been filed by Mis Puransingh B Rajput F-8

Khodiyarnagar, Opp Vasna police choki, Vasna, Ahmedabad Gujarat - 388640

(hereinafter referred to as 'the appellant') against Order in Original No. 430/PURAN

SINGH/DIV-6/A'BAD SOUTH/PMT/2022-23 dated 17.03.2023 [hereinafter referred

to as 'impugned order'] passed by the Deputy Commissioner (Technical), CGST &

CEx, Ahmedabad South Commissionerate [hereinafter referred to as 'adjudicating

authority].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. ADBPR9776Q. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2015-16, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor paid

Service Tax thereon. Accordingly, in order to seek information, letter dated

23.09.2020 and reminder letter dated 15.10.2020 were issued to the appellant calling

for the details of services provided during the period. But they didn't submit any

reply. Further, the jurisdictional officers considering the services provided by the

appellant as taxable, determined the Service Tax liability for the F.Y. 2015-16 on the

basis of value of' Sales of Services' under Sales/Gross Receipts from Services (Value

from ITR) and Form 26AS for the relevant period as per details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax
No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be

demanded (in Rs.)
1. 2015-16 3,98,653/ 14.5% 5,50,804/

3. The appellant was issued Show Cause Notice No. CGST/WS0801

/O&A/TPD(l5-16/ADBPR9776Q/2020-21 dated 22.12.2020 (in short SCN) proposing

to demand and recover Service Tax amounting to Rs.5,50,804/- under proviso to

Section 73 of Finance Act, 1994 along with applicable interest and penalties.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

o Service Tax demand of Rs. 5,50,804/- was confinned under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,
1994.
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F. No. GAPPL/COM/STP/4810/2023

® Penalty was imposed but not ascertained under Section 77(1) of the Finance

Act, 1994.

e Penalty was imposed of Rs. 10,0000/- under Section 77(2) of the Finance Act,

1994.

® Penalty of Rs. 5,50,804/- was imposed under Section 78 of the Finance
Act,1994.

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► The appellant is engaged in painting work of offices/residential places.

► Profit and loss accounts contains details of Income on account of labour

services (painting) and material purchase for client on behalf of them. These

Incomes are related to services provided by the appellant, our only income is

labour services provided rest is only material purchased on behalf of client.

► The appellant provides service of painting on contract basis to the person at

his/her place (Residential/ Commercial place). The appellant charges for labour

service as per rate decided overall or per day basis, sometime they also charge

per sqft also, Appellant also have to purchase raw materials many times for

clients to provide service as per their needs. Material purchased for clients is

not their Income they are solely purchased as their client had asked for its Main

income is only labour service income

► The appellant has only service income of labour service charge of paint along

with team, their labour charge as well as other labour (helpers) charges are also

fixed on daily basis and or sq.ft. basis for any site on which they work jointly.

Further many times labour of full team as well as payment of material is given

to them by customers. Since customers force them to buy material and/or

gather other labours on their behalf. Therefore, the total receipt amount is

higher than their actual income as compared to reflected in bank entries/ 26AS

etc. Please note that they are having income of only Rs 7 to 9 lakhs per year.

► Due to assignment conditions, all the amount had been paid in their account

and they bought paint material, colour and also paid to coworkers in joint

assignment taken by them. Therefore, the total receipt amount reflected either

in bank statement or 26AS is higher than their
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F. No. GAPPL/COM/STP/4810/2023

}> Our labour service 1come 1s below the threshold limit as every year the. '

amount of service income received is below Rs 10 Lakhs which is not taxable

as per notification No 33/2012- service tax dated 20 june 2012. Therefore, we

were not required to take service tax registration.

► The details of such Bill copies, date, name of the customers, Labour amount,

Joumal voucher number in the Sales Register are tabulated as under. Sample

details are as under;

Bill No. Date Name of the Material supply Labour

Customers Amount Amount

7 11.04.2015 Avaniben 52700 0

26 24.06.2015 Dhreya Construction 20300 0

31 01.07.2015 ESSDEE Piants Ltd 149998 0

74 12.20.2015 R Ratilal Brothers 0 43900

91 29.02.2016 Dhreya Construcrion 0 34650

98 09.03.2016 Tara Paints 34400 0

}> As submitted by the appellant in the aforesaid grounds of appeal, their service

is not liable to service tax being service income received is below Rs 10 Lakhs

which is not taxable as per notification No 33/2012- service tax dated 20hjune

2012. Therefore, we were not required to take service tax registration.

6. It is observed from the records that the present appeal was filed by the

appellant on 14.08.2023 against the impugned order, which was reportedly received

by the appellant on 14.06.2023.

6.1 It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant part ofthe said section is reproduced below :

"(3A) An appeal shall be presented within two months from the date of
receipt of the decision or order ofsuch adjudicating authority, made on and
after the Finance Bill, 2012 received the assent ofthe President, relating to
service tax, interest orpenalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from

6



F. No. GAPPL/COM/STP/4810/2023

presenting the appeal within the aforesaidperiod of two months, allow it to
be presented within afurtherperiod ofone month."

6.2 As per the above legal provisions, the period of two months for filing appeal

before the Commissioner (Appeals) for the instant appeal ends on 13.08.2023 and

further period of one month, within which the Commissioner (Appeals) is empowered

to condone the delay upon being satisfied with the sufficient reasons shown by the

appellant, ends on 13.09.2023. This appeal was filed on 14.08.2023, i.e after a delay

of O 1 day from the stipulated date of filing appeal, and is within the period of one

month that can be condoned.

6.3 In their application for Condonation of delay in filing the appeal, the reasons of

delay were explained by them during the course of personal hearing, the grounds of

delay cited and explained by the appellant appeared to be genuine, cogent and

convincing. Considering the submissions and explanations made during personal

hearing, the delay in filing appeal was condoned in terms of proviso to Section 85

(3A) of the Finance Act, 1994.

7. Personal Hearing in the case was held on 26.03.2024. Shri Basant Sharma,

Consultant, appeared for personal hearing on behalf of the appellant. He informed

that the client did painter work with material. However, labour and paint material has

been shown separately. He reiterated the contents of the written submission and

requested to allow their appeal.

8. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and those during the course of

personal hearing and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the

facts and circumstance of the case is legal and proper or otherwise. The demand

pertains to the period FY 2015-16.

9. I find that the main contentions of the appellant are that (i) their income for FY

2015-16 sale of goods income; (ii) their remaining income was below Rs. 10 lakh and

exempted from service tax as per Notification No. 33/201 0.06.2012.
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F. No. GAPPL/COM/STP/4810/2023

10. On scrutiny of the Profit and loss account, sales ledger and invoices submitted

by the appellant viz. copies invoices for Trading of goods and copies of invoices for

labour work carried out, it appears that the appellant engaged in trading of goods viz.

paint and putti, etc. and wall painting labour service. The appellant has earned an

income of Rs. 29,41,991/- from Trading of goods and Rs. 8,56,862/- from Labour

service. The appellant provides seryice of painting on contract basis to the person at

Residential/ Commercial place. The appellant charges for labour service as per rate

decided overall or per day basis, sometime they also charges per Sq.Ft., the appellant

also have to purchase raw materials many time for clients to provide service as per

their needs and issued material sales invoice separately to their client. I find that the

sale of goods I trading of goods falls in Negative List as per Section 66D(e) of the

Finance Act, 1994. Hence, the appellant are not liable to pay service tax on the said
\

amount ofRs. 29,41,991/- during the FY 2015-16. Section 66D(e) ofthe Finance Act,

1994 reads as under:

"SECTION 66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services, namely :

(a)

(e) trading ofgoods; "

11. Further, I find that the appellant has contented to avail the benefit of the

notification no.33/2012 dated 20.06.2012 reproduce as under.

Notification No. 33/2012-Service Tax dated20.06.2012

"exempts taxable services ofaggregate value not exceeding ten lakh rupees in

any financial year from the whole of the service tax leviable thereon under

section 66B ofthe saidFinance Act''.

12. As regards the liability of service tax on the remammg mcome of Rs.

8,56,862/- and that whether the benefit of threshold limit of exemption as per the

Notification No. 33/2012-ST dated 20.06.2012 is admissible to the appellant or not, I

find that the total value of taxable service provided during the Financial Year 2014

15 was Rs. 7,71,797/-as per the Profit & Loss Account for the FY 2014-15 submitted

by the appellant, which is relevant for the value-based exemption under Notification

No. 33/2012-ST dated 20.06.2012. I also find that the rem · · ome
8 s



F. No. GAPPL/COM/STP/4810/2023

received by the appellant was Rs. 8,56,862/- during the Financial Year 2015-16.

Therefore, the appellant are eligible for benefit of exemption upto a value of taxable

service amounting to Rs. 10,00,000/- during the FY 2015-16 and they are also not

liable to pay Service Tax on remaining amount of Rs. 8,56,862/- for the FY 2015-16.

13. In view of the above, I am of the considered view that the demand of service

tax amounting to Rs. 5,50,804/- confirmed vide the impugned order is not sustainable

and is liable to be set aside. As the demand of Service Tax is unsustainable, the
question of interest and penalty does not arise.

14. Accordingly, the impugned order is set aside and the appeal filed by the
appellant is allowed.

15. s#ta #afrtaf#ft& sfta atflt 5qdaatfa sat?
The appeal filed by the appellant stands disposed of in above terms.

~:___J- _· ___....., ..

7lari star
311ga (3r4hr)

Dated:g8March, 2024
tlc-lllfcld/Attested :

Ore
ciifea gR)
3rflera (er#ten
fl#lgr €l,sarsra
Bv REGD/SPEED POST AID

To,
Mis Puransingh B Rajput,
F-8 Khodiyarnagar, Opp Vasna police chok.i,
Vasna, Ahmedabad Gujarat - 388640.
Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Ahmedabad South.
3. The Deputy/Assistant Commissioner (RRA), CGST and Central Excise, Ahmedabad South.
4. The Assistant Commissioner, CGST & CEX, Division - VIII, Ahmedabad South

5.

6.
7.

Commissionerate.
The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of OIA on
website.
Guard file.
PA File.
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